ATTACHMENT A

EXHIBIT 14




Trends in Telephone Service

Industry Analysis and Technology Division
Wireline Competition Bureau

August 2003

This report is available for reference in the FCC’s Information Center at 445 [2th Street, S.W., Courtyard
Level. Copies may be purchased by calling Qualex Intemnational, Portals I, 445 12th Street S.W., Room
CY-B402, Washington DC 20554 at (202) 863-2893, facimile (202) 863- 2898, or via e-mail qualexint(@

aol.com. The report can also be downloaded from the FCC-State Link Internet site at
www fec.goviwceb/stats.



http://aol.com

Table 1.2

Interstate Per-Minute Access Charges
(National Average in Cents per Minute) '

Rates in Effect Interstate Charges for Switched Access Service
Carrier Carrier Traflic Nen-Traffic Total
Common Line Common Line Sensitive Sensitive Charge per
From To per Originating  per Terminating  per Switched per Switched Conversation
Access Access Minute Minute ! Minnte®
Minute ' Minute !

05/26/84 01/14/85 524 ¢ 524 ¢ 3.10¢ 1726 ¢
01/15/83 05/31/85 543 543 310 17.66
06/01/85 09/30/85 4.71 4.71 110 16.17
10/01/85 05/31/86 4,33 433 310 15.38
06/01/86 12/3186 3.04 433 310 14.00
01/01/87 06/30/87 1.55 4133 310 1241
07/01/87 12/31/87 0.69 433 310 11.49
01/01/88 11/30/88 0.00 4.14 310 10.56
12/01/88 02/14/89 0.00 3.39 3.00 9.60
02/15/89 03/31/89 0.00 3.25 3.00 9.46
04/01/89 12/31/89 1.00 1.83 3.00 9.11
01/01/90 06/30/90 1.00 1.53 2.50 7.18
4 07/01/90 12/31/90 1.00 1.23 2.50 748
- 0140191 06/30/91 1.00 1.14 240 7.18
07/01/91 06/30/92 0.38 1.06 2.40 6.97
07/01/92 06/30/93 0.79 0.95 240 6.76
07101193 06/30/94 D88 1.16 2.20 6.66
07/01/94 06/30/95 0.84 1.08 2.10 0.2R ¢ 6.89
07/01/95 06/30/96 0.74 0.89 1.96 0.21 6.16
07/01/96 06/30/97 0.72 0.89 1.95 0.17 6.04
07/01/97 - 1273197 0.64 0.84 1.63 0.14 5.18
01/01/98 06/30/98 0.68 0.23 1.29 0.21 4.04
07/01/98 12/31/98 091 0.20 0.99 0.30 a.82
01/01/99 06/30/99 0.82 0.16 0.98 0.32 an
07/01/99 12/31/99 0.37 0.10 0.86 ‘ 0.28 2.82
01/01/00 06/30/00 0.32 0.10 0.86 0.31 2.85
08/11/00 063100 ¢ 0.23 0.07 0.52 0.26 1.91
07/01/01 12/31/01 0.15 0.07 0.48 0.24 .1
01:01/02 06/30/02 0.15 0.07 047 0.24 1.69
07/01/02 06/30/03 0.02 0,01 0.48 0.22 1.46

! This teble shows average rates (weighted by minutes of use) for all local exchange carriers (LECs} that file access tariffs subject to price-
cap regulation and all LECs in the National Exchange Carmier Association (NECA) pool. The average rates reported here do not include

the average revenue per minute from subscriber line charges (SLCs) or primary interexchange carrier charges {PICCs). both of which are
reported in Table 1.1.

? Non-traffic-sensitive charges include charges assessed on a per-month, per-unit basis. Prior to 07/01/94, these charges were inchuded in
the average traffic-sensitive rates.

* The total charge per conversation minute consists of charges on the originating end of the call, which arc adjusted for dialing and call
setup time, plus charges on the terminating end. Originating charpes per conversation rinute equal the carrier common line charge per
originating access minute plus the traffic-sensitive charge per switched minute, both multiplied by 1,07 10 account for dialing and call
setup time, plus the non-1raffic-sensitive charge per switched minute. Terminating chargeszper conversation minute equal carrier comman
line charges per terminating access minute plus both traffic-sensitive and non—lrafﬁc-sensii)fe charges per switched minute.

* Although the charges took effect on July 1, 2000, some companies mede adjustments to the tariffs which did not take effect unti! August
11, 2000.

Source: Access tariff filings.
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Tratfic Volume Estimates

e oo 2002 2003 2004] 2005 2008 Total fest.]
Number of inmates |Avg Calling Pattern |~ 117,728 13788 121,519 123,085 124,405
{Minutes per yesr)
— e —— - . - - e e —  — - —— -
Debiv | SO - _
Locel L _ 481 ____giggg_gsa T &g 194,813 55,993,180 56,705,521 57,322,982 473,457,319
_Long Distance | 3,027 350,317,918 302,552,861 _.___367,798,083 _3712477,017 376,533,058 3,109,98),885
__Dabit Inluvnnllon. L il _ 4,773, 070 4 35_7__291 4,927,472 4,390,181 5,044,497 41,664,871
c.n.u. T O | -] S 1 121 aaa 1,141,519 1,158,034 1,172,707 1,185, 536 9,791,902
_Maexico . I S _ 14l 71,033,890 __1,602,480 1,600,532 1,707,889 _1,726,588)_ 14,260,880
__Tots! Debit__ o 3,551 418,092,799| 425,408,895 431,653,281 431,063,755 441,812,839/ 3,649,138,470
Collect _ -:__- -___ -: — ~ A e ______.
Locsl . _ 288 _.33,818,753] 34,207,023 34.701,912] 35,143,400 35,628,081 293,426,451
intral ATA Long D 221 27,175,170 27,850,895 28,050,730 28,407,000 28,716,917 286,829,813
(ImelATA Long O} 923] 108,700,705 110,602,778 112,202,920 113,830,399 114,867,889 899,102,860
Total Collect _ . laa0 189,494,035 172,460,490 174,955,562 177,181,398 179,110,847 1,479, 359 114
Total all minutes 4,991 587,587,434 597,869,191 606,518,844 614,235,153 620,923.288 5,128,497,584
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R 1997 1998 1939 2000 2001
Number of inenates |Avg Celling Pattern _ 89,800 1048180 7 i68,514 112,379 116,462
'IMIW!'C_"I yem} —
Debit {7 . . _
._Local . .40 - _5.983938]  33,031,037| 50,000,755 51,781,858 53,197,826
_Long Distarce 3,027 39,300,248 210,972,408) 328,438,221 340,134,306 349,435,287
_Debit Internetiona| & 520,695 2,900,827 4,400,133 4,556,856 4,081,402
Canede |7 T " 3g 123,768 683,150 1,034,101 1,070,933 1,100,217
_Mexico N I ¢ _180,238]  994,824] 1,606,030 1,668,681 1,602,330
TotetDebit 1 _ 3 3,651 40,120,775| __264,688,842| 386,377,248 380,103,432 410,018,902
Collect | 7T .
doced 1. .. 280 . 3.708,582 20,471,443 30,988,103 32,081,822 32,909,372
IntrelATA Long O; 231 —.—.2,991,7508 80,191,041] 25,048,733 25,940,900 28,650,200
InterlATA LongO} 823 - 11,991,024 18,647,760 100,194,930 103,763,025 108,801,038
_Towl Collecy | 1.440 18,897,342 103,210,244 166,231,765 181,796,354 106,220,670
Total sll minutes 4,991 04,818 117 357,799 188 541,800 014 660,598,788 576,237,572
ot
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UNITED STATEES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

—————

MARTHA WRIGHT, et al. :
Plaintiffs, :

v. : Civil Accicn
. ¥No. 00-283 (GK) FILED

CORKECTIONS CORFCRATION OF :
AMERICA, et al., AUG 2 8

2]

o

Defendantsa.

-

MEMORANDUMN OP INI-N
Thie mattsr is before the Court cn the Metiins o Dism:sQ
Flainzzffs' Torxgplaint by Defendfant telepncne companies and
Telendant Corrzciions Corvoration of America “ICA". Jron
conszideration cf the motlcne, oppositions, repiies, the Morions
Eearine held on August 2, 2071, and the enzire recerd herein, for
. he Ccurt grants the Mcrions t2 DisTi=s

tne Tomplzxat unier the drotrine of primary surisdizsion.-

This zase irvslves a putsnive Tlaas-action challenge to the

rates 2nd terms arisinc frem the long distance telephcore sesvice

speratad by the Torvections Torperatisn of hmerifs Ino. {YCCAY)
The Jourt sincerely appreciates the :afcrmative and
tmougheful ceonmurikpution oI Mr. Cenn E. Engles, Cleputy Asscciate
- .

e L
werera, JCouns

ederal Cormunicarions Commesesicn, during “he
¥otiors Hear:.n :

1

MMCY‘M. 'AH‘!’T v - :
ST, Clie
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Flainti1ffs may be divided int: zwo groups: {1} -rmates incarce=ated

a:z CTh faciliities: and (2 lam:ly mesbers. jegal counsel ard other
recipients cf inmate calls. Pzfendants ar2 TCA' and var:ious
telephcrne companies.!?
~ - -iee . T = - " - e L
Scecifically, Flaintilifs challenge the ‘“excliusive desling
tuntracn2”  bhetween  CCA facili:ities and Defzndant  telezhicne

smpanies., Under these ccntrasis, each CCA facility grants 1o chne
telephcorne comzany the exclusive right to prsvide telepnone services
to thatr facility's inmates:; in return, CCA receives 2 commission
ranging frem 25-50% of the revenuves cenerated by the teleaphone
compentes from :nmate zalls. The exclusive dezliing conzrzsts

furtrer provide that the only way inwates may communicate by

telephone 18 thrcugh a collect call-only feature, which charges the
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assisged rzze,! Inmates cannpt receive calls

frem outside the Zezility, and reither irmates nor recipientg a8

‘2CA w5 a private for-proii: corvorazien «hich operates =ighiy
priscrs ané J3Lls LN LWENLY-SiK STEIeF DUTSuANL TO agrezments with
state a&=n 1c7a  goverInmenss, CCA cowns end cperates fcur
r3tituriong housing D.C. oriscrers: Central Arizzaa Cetenziecn
Centar, the Torrance CIonTy, Wew Mexogo, Cetent.sn Ternter;
Nortreast, Jnis Jorrecticial Tenter; and District of Czlumm:a
Czrrecnicnal Treatmens Fazil:ty,

Teferdant telephcne curpanies are Svergsn Inc., [ “Svaroomt},
American Telsczrone and Telegcraph Zompesy (“ATEI”), ¥OI Worldoom
Comrmunizerisme  Inz. SmMZIY,, fioneer Telephorn Corporat:ve

“Pren2ert . ard Slcoal Telecormunicaticons Link (“Clszsel Tel Link') .,

(Y Flairziffs allage, Izr exarple tnat for a typiczl lcag-
distance vali, a Plaxnc.If ~ust pay &n 1niciil surcharge of £4.00
ancg then $.33% rer minuze therealiter.
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inmate -alls are fermitted to use ciher _ong-d.stance carr.ers Cr
take a<vantage 3> Lese-expaneive calling cptiomg for inmate-

initiaczed callz.®

1

z2inz

[

P £s ailege that these exclusive fsalirg cencracts have

[N

resulted 1n 2xoTbartant anc untonscicnadbie long cdistance Tiles,

wh.zh severely burden communisation betwsen 1rmates and their

counsel. They also clatm that the terms of

£

faTilv memberz an

-

H

these contrazts, vather than farther:irng any secur.ty purpose T

covering the cost -nvolved in providing phone service -z irmates,

p.

are rrimarily Zesignel to enrich Cefendants (-hrough the infisztas

rates and n:gh zermiss:cn fees, at the expense ¢ the recipients =%
inmate zIalls, They &llsgs violarions of rne First Amendmanz,

Fourteenth Amendment, Sherman Ant:-Trust Aze, 1§ U.S.2. 0§ L e

gey., Toimmunicaticens Act, 47 U.S.C. § 1Sl 2t seg., and

o

7
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13w, Plainrifis =z=ek monet zry damages and an iniunctiosn zgaing:
the exziisive dealing con:tracts, 21l Ceferdznts have ocved o

th

2ismiss the Tonmplaint for failure to state = nlzxz andror foo lack

of scriediction

* For exaTple, Pl21ntifis allege that they are prehitited from
usirng calling fearuree such as dlirect-dial, dial arsond, and 1-353-
COLLETT, all I which weould resul: in rares cone:ideratly checper
toan the o0lle2t zall-only rates mandanad by the exsl.osive Jealing
cenzraste.  fee LS.’ Opp n oat 2; Tompl, 4§ s-ig, €€ SZog4z, Q€ z=io
72 They aisc allege that Zebit cards arse nit permitted in mos:
ClA f2z1l:ties, even thoush desit zards are vyegulariy used |
prisons gsperated by the Fscderal Bureau of Priscas. Ses Pls.’

-
L
Cerp'n, Ex. A (“"Tecdm=ril Buresau of Prisons Memcrandum*y.

o



II. STANLARD OF REVIEW
A zomplannt shzul 1d ns: e digm_2sed for failure te state a
C-3im unless It appeacs beycnd doubt tnat che plaintiff can srove

ne se2t of fzzrz ln suppor:t of his claik whiech would encisle =

-
oo

reli=Z 35 U.S., 41, 47-46 {19871 ; oDaveos o,
Merroe CTousty Bd. of Zduc., 119 5. CL. 1661, 167€ (2599%. ror

norposes of ruling on a motion to dismiss, the factual allegaticns
of the complain: must be presuied te be true and -1ibera;ly
conetrued in favsr of the piazntiff, aL V. tignal Rafle .
ef Am., 606 F.24 7231, 1253 {3.C. Cir. 15879, .
III. DISCUSSIOR

“eferdants raise 3 nunker of jurisdiztional tirs to reazhing
the merits of this case.® Ameng other :things, they urge tha:z the
Tourt should exersise :ts discrericn te :efe; Plaint:rffs’ action =z
the ?CC znder the doctrine =f primary
Celendants argu: that Flaintlffs’ euit is primarily a challenge =z

the reascnableness of the ceilect call-cnly phone rates charged,

Tealendanis marntain that zeca.zse tns FCC is statutiruly charged
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The doctrine ¢f srimary juorisdicticne e preperly invoked in

¢ Trefendants Ziobal, AT&T, ané P.crnesr asser chaz tne
Comzlaint should 2e dismisssd for lack of persoral urisd:cticr.
Tef{endant ATS. 31SC asSErts that the asctien =m wald oe dismisszed

pgaingt it fer fa2ilire 2 join an -rndispensable pary.
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iruaticns whsre a court has -~urisdicticn ¢ver a zlizim oy case sut
1t is ligely :that the dase will require “resoluticn £ issuss.
which, onder a rezulatory schese, nave oeen placed :n the hands ¢l

an administrativa body.* Sse Hesterp Facifiz R.R.J¢.., 352 U.5.

5%, €4 1.9%6}. Referra’ tc the administrative agensy dcee oSt
depr.ve a zours of juriedicticn, and a court has cdiscrecticn estnsr

to retailn suriedicrtien or, :f the partiez would rz: ne unfairly

Coorez, 507 J.8. 258, 268 (1952).

No rigid fzrmula exists for applying the dectirine of primary

jurisdicziza. Instead, invcsatison of the dectrine rests ot

!l
143
)
he |

the advantagzs of allowing azn agen:zy :t¢ apply its expert judgment

and on a concern for  achieving uniforzm outiormes. E.in2t

Communicatjong Service, Inmc. v, Kazional Exchance CJarrier

gciacion. I . $65 F.2d 1.8 (D.T. Cir, 1392). ZIxpers izdgment

cudgnents needed to implementy apn aganzv's mandase

Cevr: eonciudes thst Plaintiffs' claiws are bes: resolved by
initia. cecnsideration by :the FCOC and applizat-en =2 the pritary
Jurisiiztion decctrine.

A. Advantages 3f Agency Expertise

aleh “ugn Plzintilils havs advanced numsyIus canestitu
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statutery o.
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178 in this azz:icn, wha:t 1§ comnor o all iz

Tha
cempiaint the: the rates :tzntained in the exslusive dealing




cortracts onectween CCA and Delendant rphone corpanies  are

unreascrable, FPlainciffs allege that those rates zsre in

lh

lare
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J
[
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F&ri becauszse of the 25-50% cocamzecicons received by Cefendant CCA.

Yy rered, would raguire the Cours z zrder one ofF rwe

cevriers nor cailling ostions.
Liner arrangement, however, wculd reguire a decerm-ratilon =f

complex ecoromic and technical issues, such as wnetrer telephone
rates <an be lowersd or whether the al-errnative relepnone

arrangenents Plaintiffs seek are technoleogically feasiple guven the

exigenzias = the priscn envirenment. As explained =elow, t-ese
are 1s3sues “hat nave leen and continue to pe tesr addressged b the
LT

irst and foremest, the FCC is  statuteorily charged with

nandling all claims c¢ontesting the reasonableross of taleghzone

razes. a7 U.s.Z. 5 201k} {("ALL chargas. Sraccices,
clagsif:zazisns. and resulazions.,.shall e iust anc

Tdring the Moticns Kearing, the Tour: asped rFlatptiffg
counsel T propoge a rewedy that weould redress -he inturies 1n taie
ZasEe. g2 Asgust §, 2021 Meticena Hear:ird Transcrizi (“Woticne
Heari 13 Tr.Y) at 24:17-2€:13. The :ipzbkilany 2f -ounsel =g
arsiculate a remady that this Tourt zoold enter demcss-races tne
::mpl-xzf; cf <he issues invcivad and the need fcr o7 suidance <rn

hew Deg:z to resolvs tnis mascer.



3.7, 24 11243 {acldinc that “wnere the claim of unlawulress of a

rariffed] regilaticn :¢ grounded in lack of Teasonaklenass, che

ccje2ction must &

1]

addressed o thae [(F2Civ!;

AZ2 U.E. 3t 6B-TI (heliing that 'koth

=2,
conswrultIion =i the reascnablennmss cf the tarif
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IMR Carital Cors , EB2 F.Supp. 221 244 !D. Mass. 1.595% (" ‘tlhere is
ne  doubt  that &  determizatier c¢f tre rezscna-isness orx

discrirminatcry nazure of cemmer carrier rules and charges -:s
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eart of the FCC's mandate”) .t
Signilican:zly, ths FC2, on ex2rzising 1ts mandate re regula;

the reastnableness of rates, is archorized to reject inclusizn in
ZSefencanta' cost-tasis of the 25-30% commissions received by CI;
-nereZere, inscfar as Flaintiffs’ challenge is =9 :he ccmaissizne
rezezved by UCA ind the :mpac: those commissions have on increasing
ratas, the FCT can adequarely address these issues by prohiibiting
lzng-~2istance carriasrs Zrom <insicerine commissicn cIsts in their

scsr-baziy, 288 Mciieons Hearing Tr. at <2:16-49:5 Foo has

a2utnority 1o créer that Defendancs' razes nes reflec sermissicons

intiiis' ccrrenticon, the D.C. Circuss’s

ra erldgem, Tmo. v, FCL, 205 F.i< 750 (L.,

SLr. = T the FCI's “urisdicizon =2 regulate the

Tatz = z -~distance garriars The D.C. Tircvat dHesasier
preniliced the Iiling of tariffe foy long-distarnce carriers, byt in

N way 2.iered re FCC's statutory duty te ensure that the rates of

thcsa carriars sre reasonsfie anmg mon-discriminatcery. fee Moticas

Hearans Tr., at 4:9-2C: 11:9-12.




Or other considerations in co8t-basia) .

Second, lorngress ‘has giver the FCC expiicit stenutery

authoricy te rsgulate inmat: payphone zerviczes in perticulzr. 47

U.5.C. 8 27314 !providing autioricy 2o FOT7 to regulate zayphene

service, insluding “the prevision of irmate teieprona service in
correctional institutions.”!. Indsed, the FIC has congidersé and

centinues o <:insider the igstus nf iprare calling s2rvizes, See 7n

ol

)
i ]

~)
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Seccnd Further Notice of Preposed fulemaking, CC Docket Nc. 5

11 F.C.C. ®Rzd. 7274 (rel, Jtne 3, 1996) «Geclining o reguire

billed party rprefererce :n :the priscr. context for security

-

’

reascns’ (Actached as Sx. 12 to Def. AT&T's Mot. to Dismiss); Ip s ne

Matser of Billed Parcy Erelerence For Irrerlats O Ca:is, 1

F.C.C.

[

Red €122, Secarnd Reﬁort eand Order, OC Dcoket No. $2-77 (rel. Jan.
23, 15538 (declining D impose price  benchmarks or rate
{Attacred =3 Ex. i3 to ATaT'= Mer. :o Cism:ag) . The FCC
thersfor: has already developed the recesszary spetialized =x;exiise
oL the .rnderlying telephome technoicgy, rtle telephone tadustry’s
€canom.cs, rructices and ra:zess, and che feas:bility ¢f alternative

phone 3 srems thiat provide adeguate security measures,

saird, che FCC rnas tihe explizit staturory autherity oo

t
See Motione Hezring Tr. ac 1%:15-34 [cthe statusory requirement chat




carriers make services ava:lable upon rezsonable regusst proviodes

ke FOC wizh autherity vo'deternine whether Flairnt:ffs’ rejuest for

-
differert czlling opricns if ressonaklel; 47 U.S.C. 222{a; "It
P I o YL .y U e Foirensd mln ook
shzl_ be the cduty o every common carrier . . . 1z furmigh gus)

TTTTULICALION serVice UpOn raasonable reguesc.t) .t

Feurth. the FCOC 1s currently congidering thallanges to :ae
very sazme rates and practices challenced by Flzinziffg in whi

agcTicrn.

Reclasgificazicn ang Compengation Provigigne cf She

Telecommun:cations Act of 2236, Public Not:ce, CC Jceoker, Ko, 36-

(4}

1Z8, 14 F.C.C, Red. 7085 (rel. May €, 1395). In parsiculax, che

rleadings .r tnat proceeding raised the Frincip.e 1ss08s rsiesd by
the plesdings in this case: the reascnableness of ‘pmatse -el chin
rates and the feasability of different calling coprisns, such as
debtat cards, 1-8$2 czlls, or direst dial se;';ces. E2e Mstioas
Hesring Tr. 2% 12:23-14:2; 15:17-1€:5;: 17:17-128:2%.  “Yovacver, b=
FCC inwvited oomrments Zrom parties reprassnting inTztes and cha:xy

familizs in chat priceeding, and has receivei -omments <r-ov nhen.

See Defs.’ Reply, IZX. 5 ("Cerrents cof Cit.zens Uritsd For
Feracllitation oI Errants and the Tealzzisn of Families ané Fr_e-de

' The F77 hsa exercised this aLtnority in ansligous, non-
inmal® tontaxits S several occasicns For exar;.e, tne FCC
datermined that AT&T's praciice of iving volume Jisgounzs o
single customars wno have large cammunicaticns nseds but not to o
greup of custcmers who might be able :o ogcl their rseds wis
prchikited, 32ee Mzticns Hearing T-. ar 20: 2-1%




-

22 Trisoners of the Amer:can Friends Service CTommittee
LCCUREJAFSTYY, T Cockerz'No. 56-12% (filed June 21, 1598%.).% fhe

readency ¢f nearly identica.s claims defore the FIC makes invozation

2% +*he primzyry jurisd:icrisn 1r. cais rase partisulariy sunzakle.
See Total Tete, Temm Seyw. v, AT&T, 519 ¥.Supp, 47¢, 178-378

Tirzily, courts farced with similar challencss to inmars theone

rates have already relforred suca challenges to the FOZ under th
derrrine of primaery jurisdiction., jes 2.g.. Ty v, Tuliics

Vo, 25-TV-2457 IN.D, Ill. March 22, 200C) iccur: refarrad o FCC
kerauses of ics experience 1in determining fairness o&f telerhone
rates!, aff'd4 iz st on sthar oyrea-dg, ke v, T1linmed 244
F.33 538 {7°° Cixr. 2003, {d-gemissing zrne equal pratecticn ciaim under
the doctrine cf primary jurisdistisn but reaching the nerits on the
other claiwms); Jalsise v. Kentucky, 97-CV-7C5H (W.D. Ky. Febd, ia.
el

(]

Aszccrdingly, fer 211 the foregoing reasgens The Court
scnzuudes that tne FCT 15 clearly 1n the bezt gosition te zesclve

the ccre :s5ue3 . this case, ramely the reazzcnableress o2 :the

o

The Usility 2ensumers’ Actisn Metwerk ("UTAN' D also f£ilsd
A .

a

comments in tne FCC's proteeding and advosed the FIC cthat .ot
“rgzently undertuok & detaliled six month investigatiosn inz: th
bBrlling practices of cellecs calls trnat originate frem scrrecticnal
fazilities TLAN seers to 3hare ":itm findings with the [FCU) and
to 2ducate the [FOI) ataff as to paramount Lssues at 3taxke in this
orozeeding.” S22 Defg.’ Reply, Ex 7 i"Cpening Commercs of UIA
CC Dcrket No. 9£-.28 (filed June 21, 18%3)).

10



rates chéerced and cne feesibilicy <f alterrat:ve :celephone
arrangements ir TCA facillizies.-t
B. Uniformity

fgncern about _ncongastent [uigments further strengihens the

zzse for appliceriern of the praimary jursedicticn docirine,
Ternaress specilirally delezated s the TOC the autherity to
reculate common carrzers’ Tates, “slassiiications. practiczis, ind

cherges,* for interstate calis, including the rates and
thas apply to =zzllect calls made by inmates. 47 J.5.C. ¢ 203:iai.

As explarned aXove, parties representing inmates ars presently

il

pelying te the FCC fosr the same relief Plaintiffs seek -n th:

actirn,  As suth, there is 2z risk that zhig Ccurt may rendsr a
ruling thet underrizes or Is incongistent witkh FIC determinst-ons
cen the rates and terms of Defzndants’ arrangemants There 313 alsc
a risg that erny Jdecision woull be incensisteént with the decis-ons
of stace courts and state requlatory bhedies that are currencly

deciZing these nmatters. Ssg D2fs . Reply, EX. 5 .Cctcher 74, 2312

L

Jrder dismissaing Slass-actisn inmzte cnzllenge to zhcne rates on

** The Cour: obsesves thia:i other nion-ZCA prison Jzsilities have
2ged different -cz2lling arrzngsnents that provide far hott liwer
rates and zdegrace security measures. See €.=. . Fis.’ SERT ., EX.
% ("Fedaral 3Zureau of ?Prissn Memg”. .charge Ior deki: cavds in
Federal Bureau zf Frigcns :s 3.15 per minuce!. The Court expects
and enticipates that cthe FIT will examine this disparity in :he
csurse of its prasent proczeding.

11




zcordingiy, tne Ceourt concludes chat unifomaity :cncerns counsel
in favor of FIT referral.

z. Constitutional Imsues

Plaintiffs seek =2 avaid application of the oriwary
“uriséicsior  Zzctrine by arguing that thelr (¢hellenge raisss
Tonitituiionel .Lssues tihat should L= reec.ved by :thais Courct.

However, the presence of constituticnal ilssues in an actiosn posas

rno 2hsclute bar te invoking primary surisdicticn,  See ALlres

vice 2., %65 F.2d a:z 1121 iconcluding that
even & Constitutrionsl igsue may warrant an “inicial take* by the
CTomroagsion} .

The oonztitutional issues are certainly oo bar .n thos Tass.

Fors: the FCZ has cons.dered constituticrnal Lilssues 1a

(&}

ne

telephone regulazsry context in the cast. 3ege Fotions Heari=a

-

3

r.
at 4%:32-%015. Secord, all cf Flaintiffs’ constitutional claims
€s8gentially revsive around the reascnableness of the rates charged.

higher tariifes rate vis z vis

T
i)
M
3]
H
~
{r
\T
I
1t
]
(]
4]
1
M
i
I
[
Vb
n
| 1}
=
1]
(4]
T
e
L]
W
m
0.
0

STi:r rate-payers -- both inszide and cutside similar prison
facilities. Their claim is therefore cne of & discriminatcry rase’

charge, and 1€ exactly the type ¢f clzim tha: failg with:in -he

orimary -urisdic:zion of the ¥20 ang s:ate ragulaccrs.  Ses 2 3.,
Argberry, 243 F.23 337 §3¢
Similierly. Flaint.ffs’ First Amenimer:t and due process zlaims

¢




are premised <n the tkeoXy that the exclusive dealing consras:s,
and in pariicular, che c¢llect call-only leong diszance rates. cre

5S¢ unreascrable that commrun-cations tetwesn LNLATES and thelr

family srd coumsel are unconatitusiorally burdened, The Fofts
“inizial take” on the reascnableness of the current razes srs ~n
Sther terms oI :the exclusive dealing ccatracts, while =mo:

disrogicive of :trne consfitusicnal isscas. would substantialle

Fh

assist the Cour: in its task of adjudicating these claims.® ez

balnst, §$5% F.2d a:z 1121,
importantly, the rrimary jurisdicticnal referral would mean
-~

1i¥ that the FIO will exercige its regqulatory authority in zhe

T FQr exarple, in corder to prevail on their First Amendment
claimng, Plaintiffs musz firsr deronstrate Cthat thz e

dealirgs cocntrazty entered inzo betwee= Zelsndanta resulr 1o rates
which 2re so excrbictant that reasonable accestg *c -he teleghene is
deriec. See Jobnssn v, Catifornia, 207 F.ad £56. 63§ (% Z.r,

2008 {rates not “so excrbitant* to deny -a;ncz* phone access!;

exclugive

[
Sgrandrere v, Ti- s ~sna, 731 r.2d 744 T47 {97 Tir. 1385 tas
lorg as limitati~rs ca phone access are *«aﬁ:n-:'e, there: is no
Tirst Amen:me.t violaticn); Washinctor v, Feno, € T.od 1353, 1l
6% Zir. 1354) {inmate has nz right ts unlimited telepncrnie uga and
Zelepkine =xzcTess i3 subject o racicnal lzrirazicns in fzze o

security interes:cs. .,

it F’a‘*tiffs were to make such a2 hhowina, thig 2ourt wsould
thern have to eveluate whetrer rthe current arrangergnt regulting in
“he Turdeniry of chone access isg reasunanly relared ¢ a legizimare
ce:n’oc*ca‘ in:erest. 3ee Turoer v, Safley, 482 U.3. 718 {1%537).
The FIT has cors:éered and c-ntzrues Tc fonsider factual :ssues
Searing on this q~est1un. SUTh as the costs assa“zs:ed W_LNl seIviLng
inrate fac_lit:es, the level 57 bad deb- ass selazed with irma-a
PAYTAINe sarvice rroviders, facters prah;aiting tne uae of Jabhis
catis, tke turden cn *:te-jayers, and the Zz2agisilizy 0f sioher




first irstance. After the 7CC does 8o, Ic the extent zha: any
constizutional claims remain. the Court will have the benefi: of

the agency’'s expsrt findings in addressing them. See e.c., Far

142 U.s. =7¢, 574-375
1320 ‘primary urisdiction doctrine reguires tha® in  “oagss

rejuiring the ex2rcise of administrative discret:czn, agencies

Therefore, in viaw of the fact that tke Court weuld benefit

frocm the FC2's expertise; that concerre for unifermity ceouonssl

zgainst derisgion at this time; and that the comstituricnal i1ssues
ire no bz2r ¢ FIT referral, tae Court concludes that trhe FCC is the
entity best suiced to make the init:al de-erminaticn of the issues
presented by Fia:anziffs' claims.

on & firnal nzte, the Jourt cbserves tha:z there :z
fases now pending throughcut the czountry invaluin
challenges to phine rates “har are alleged o ke unrorscionadle and
ciscrimiraicry. These cases raisz iseves that are of Jre=t human

pE =

concern Lo inmat2s, their family members and their -cunzel. The

FRISCR-II-persor communizatiorns. In referring this -a.ter tgo -he




FZ, the Zsur:s =xpects tne agency £2 mowe with disgrpatch 1o zonclicide
5 In3cing proceedinzs-s0 as td srevide poth oourte ens pariies
woth maaningful analvsis an? guidance on LiEs2 iSSUES.

IV. CONCLUSION

g

2r —he vezscrns stated zboovae, tnia cage 1z Alsmiesed without

- A’
(L’L’Q 22 .--f‘/ 6 qu‘-ﬂﬂ e Al 2 B
Dare -4 Jladys &e~s¢ '

~ Unized stztesdlCissrict Judge

' The Czuirs nas the cptizn under rhe dectrine of primary
s.riséictisn of either stay:ng the case or dosmrigsing it wothous
cretud ce Tre Court 2Z2iscerns ngc zreizdice o the rtarties 1n
fismissing, Aas cprosad Lo stavang, this case
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARTHA WRIGHT, et al.

Plaintiffs,

v. Civil Action

No. 00-283 (GK)

CORRECTIONS CORPORATION OF
AMERICA, et al.,

FILED
AUG 2 2 2001

‘Defendants.

NANCY MAYER WHITTINGTON, GLERK

ORD US DISTRICT COURT

This matter is before the Court on the Motions to Dismiss

Plaintiffs’ Complaint by Defendant telephone companies -and

Defendant Corrections Corporation of America (“CCA"). Upon

consideration of the motions, oppositions, replies, the Motions
Hearing held on August 9, 2001, and the entire record herein, for

the reascns stated in the accompanying Memcrandum Opinion, it is

hereby
ORDERED, that the Motions to Dismiss the Complaint under the
doctrine of Primary Jurisdiction are granted; it is further

ORDERED, that this case is dismissed without prejudice; it is
further

ORDERED, that parties are directed to file the appropriate
rleadings with the FCC to ensure that the issues raised in this

lawsuit are presented to the FCC.

—_ e s 8 e e e e —



Date

COPIES TO:

Marie-Ann Sennet+

D.C. Prisoners’ Legal Services

1400 20% Street, NW
Suite 117
Washington, D.C. 20038

Frank R. Volpe

Sidley & Austin

1722 Eye Street, NW
Washingten, D.C. 20006

Gladys Kess
United States District Judge

Presiect
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»

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA -
)
MARTHA WRIGHT e/ al., }
)
Plaintiffs, )
) Civil Action No.:
v. ) 1:00CV00293 (GK)
)
CORRECTIONS CORPORATION OF )
AMERICA et al., ) FILED
) ‘
Defendanis ) NOV 5 2001
) NANCY MAYER WHITTING fON, CLERK
US. XSTRICT COURT
ORDER

This matter comes before the Court on Plaintiffs’ Motion to Reconsider the Court's
decision dismissing this case with prejudice. Upon consideration of the Motion, it is by
the Court on th&(day of M:“QOOI hereby

ORDERED, that the Motion be, and hereby is, GRANTED. The Court stays this
action and requests that the parties file a report with the Court on /ZCM // KT A
informing the Court of the status of proceedings before the Federal Cow;municalions

Commission.

United States District Judge

) 0




Copies To:

Marie-Ann Senpett (D.C. Bar No.'462200)

Eric R. Lotke (D.C. Bar No. 446706 )

D.C. PRISONERS' LEGAL SERVICES PROJECT
1400 20th Street, N.W., Suite 117

Washington, DC 20036
(202) 775-0323
Local Counsel for PlaintifTs

Frank R. Volpe, Esq

Sidely & Austin

1722 Eye Street, N.W.

Washington, DC 20006

(202) 736-8366

Accepting Court Orders on behalf of Defendants
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Public Correctional Policy on Inmate/Juvenile Offender Access to Telephones

Policy Statement:

Recognizing that there is no constitutional right for inmates/juvenile offenders 1o have access w
telephones, nonctheless consistent with the requirements of sound correctional management,
inmates/juvenile offenders should have access to a range of reasonably priced relecommunications
services, Correctional agencies should ensure that:

A Conmactsinvolving telecommunications services for inmates/juvenile offenders comply with
all applicable state and federal regulations;

B. Conrracts are based on rates and surcharges that are commensurate With those charged 1o the
geacral public for like services. Any deviation from ordinary consumer rates should reflect
actual costs associated with the provision of services in a correctional setting; and

C. Contracts for inmate/juvenile offender telecommunications services provide the broadest
range of calling options determined to be consistent with the requirements of sound
correctional management.

This Public Correctional Policy was unanimously rified by the American Comrcetiona) Association Delegate Assembly atthe Winter
Conference in Nashville, TN., Jan. 24, 2001,
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